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Transcript
00:00:01 Intro Jingle
Welcome to the People Power Politics podcast, brought to you by CEDAR, the Centre for Elections, Democracy, Accountability and Representation at the University of Birmingham.
00:00:15 Licia Cianetti
Hi, everyone, and thanks for joining another episode of the People Power Politics Podcast. I am Licia Cianetti, Deputy Director of CEDAR. And today I will be talking with Luciano Da Ros and Manoel Gehrke about their recent work on the role the courts played in the downfall of Bolsonaro in Brazil, and what this can tell us about how authoritarians can be brought to justice. Now, this episode is part of our podcast's ongoing collaboration with the Journal of Democracy. And we'll discuss Luciano and Manoel's article entitled How to Bring Authoritarians to Justice that was published in the January issue of the journal and is linked in the show notes if you're interested in reading more.
Luciano Da Ros is associate professor of political science at the Federal University of Santa Catarina, Brazil. His research explores the links between democracy, judicial politics, corruption, and anti-corruption, particularly in Latin America. And he's the co-author of the book Brazilian Politics on Trial: Corruption and Reform under Democracy that was published in 2022. Manoel Gehrke is a research fellow at the University of Pisa in Italy. He works on political accountability, contemporary threats to democracy, judicial politics, and the political economy of environmental degradation. Recently, he has published several articles, including the one we're discussing today, on the causes and consequences of prosecuting and convicting former heads of government. And it is with particular pleasure that I welcome Manoel to this podcast as he was part of the CEDAR team until not long ago, having spent almost two years as research fellow with us in Birmingham.
So welcome to the podcast, Luciano, and welcome back, Manoel.
00:01:46 Luciano Da Ros
Thank you very much.
00:01:46 Manoel Gehrke
Thank you, Licia. It's a pleasure to be here.
00:01:50 Licia Cianetti
So this is our second episode of Brazil after a previous one a few months ago that focused on the military and its role in Brazilian politics. So in a way, this is a follow-up conversation that builds on that and looks at a different institution, the judiciary, and how it impacts on how democracy works or doesn't in Brazil and what this can tell us about wider patterns of autocratisation and possibly re-democratisation after a democratic crisis. So to start, perhaps Luciano, it will be useful if you can give us a recap of what happened that led to Bolsonaro's conviction and sentencing to more than 27 years in prison.
00:02:30 Luciano Da Ros
Okay, I'll try to do that. I'll try not to get into too many details at this point. To understand exactly what went through before Bolsonaro's conviction, we essentially adopted Nunsubermio's Typology on Contemporary Varieties of Democratic Backsliding, and essentially up until 2022, the last year of Bolsonaro's serving office he essentially pursued two strategies, right?
On the one hand, what I call executive aggrandisement, on the other, trying to manipulate the electoral system, the voting system, for the most part, this included militarisation of the civilian bureaucracy. More than 3,000 military personnel were placed in positions typically occupied by civilians, such as the Health Ministry during the pandemic, weaponisation of the national security law, interference, the workings of the federal police, and a lot of other measures that ultimately attempted to concentrate power in the hands of the executive.
As for trying to sow doubts about the reliability of Brazil's electronic voting system, there was even a bill that was voted in Congress and ultimately defeated. But these two strategies, they eventually failed over the almost four years of Bolsonaro's presidency. They never beared fruit as intended, perhaps. Many of these measures were met with resistance, both from the courts and from Congress, which is important to mention, right? So it was not only the courts making, but Congress also stopped several Bolsonaro's plans, including the proposal to introduce printed ballots in a country that is long used actually to electronic voting system.
So at some point, I think Bolsonaro reached the election back in 2022 with a certain expectation to be reelected. And in fact, he almost did. Okay, so Lula won by a very small margin of less than 2% of the valid votes. Once Bolsonaro lost the election, he never fully or at least publicly committed to a peaceful authorisation of power, never explicitly conceded to the seating the current Lula as president. And it's starting to work on this promissory coup, right? Self coup in this case, right? A coup that it's allegedly aimed to restore an actual working democracy, right? Not a frauded one due to the voting system. So alleging fraud, his party petitioned electoral courts, which eventually didn't consider him the request of all the elections. Then many of his followers, Bolsonaro's followers, started camping in front of the barracks, asking for a military intervention. Truck drivers blocked several roads all over the country for weeks. Some supporters tried to storm the headquarters of the federal police. Others planted a bomb that luckily was never detonated in Brazil's airport. So a lot went on, right?
And later, as the investigation showed, right, the investigation after Bolsonaro was out of power showed, Bolsonaro and his allies were conceiving a plan, actually they're different versions of the same plan, that would place Brazil under a state of emergency or a siege and know the results of the election, impeach or perhaps kill some of the members of the electoral courts, which are also members of the Supreme Court, and establish a new electoral governing body filled now with high-ranking military personnel that would oversee new elections, new presidential elections, presumably leading to Bolsonaro's victory.
00:06:13 Luciano Da Ros
So this is the coup, right? In fact, Bolsonaro presented this plan to the heads of the military and only the Navy commander went along, right? And it was this refusal, this lack of support from the heads of the army and the Air Force that eventually that actually prevented the coup from taking place. So once he was out of office and once Lulu was inaugurated, there was this well-known event in which a lot of these people camped in front of the barracks, marched and stormed the buildings, the branches of government, trying to ultimately to transfer some power back to the military, hoping that Lula would himself declare a siege and place the powers in the hands of the military, right?
So once all that went through, let's put it this way, then the investigations gained a lot of momentum, and especially after they arrested some of the personnel, some military personnel including, that worked alongside Bolsonaro during his years in office. So this is kind of the main events leading to Bolsonaro's conviction, so to speak, right? So the first conviction, I think the first important condition for Bolsonaro's sentence is the fact that he was out of office, right? No investigation with the depth that this gained would have ever existed in case Bolsonaro was still the president.
00:07:35 Licia Cianetti
Yeah, absolutely. Yeah, this is the full context to understand how we got to the point that Bolsonaro lost the elections, but only that the coup attempt was uncovered, investigated, and which you show in your article is rather unusual. We talk about how unusual this is and why it's unusual later on. He was actually then sentenced to more than 27 years in prison and then some of these collaborators were sentenced too. But your argument, if I understand it correctly in your article, is that the sentencing did not come out of the blue, but it was kind of the result of longer-term judicial resistance by the Brazilian judicial system, or part of it, the pushback against Bolsonaro's attempt to concentrate power while he was in office. And then that made the judiciary well-placed to respond once the coup was attempted and then cover, and he lost office, as you say, which allowed for the conviction to happen.
So maybe, Manoel, you can kind of bring this story a little bit forward for us and let us understand a little bit more. What did the judiciary do while Bolsonaro was in office? How did successfully, or in some cases less successfully, stop him from concentrating power? And what did it do once he lost power?
00:08:54 Manoel Gehrke
Sure. So, yeah, the courts took several important decisions during Bolsonaro's government, and especially, as Luciano was mentioning, right, challenging the different attempts of the executive to concentrate power. And in many ways, these investigations and court decisions signalled how far the president could go, right? But our main argument is the courts did not, while they were still, they were being the focus of many of Bolsonaro's attempts, and Bolsonaro was using the courts and was trying to, was attacking the courts and its members as they were unpopular, as it was a useful way for Bolsonaro to rally support and to really motivate his base incredibly massive rallies against the courts in Brazil, right, in favor of the impeachment of some of the justices that the president's supporters organised.
So the courts were in many ways defending themselves. But the courts were not doing that on their own. So something really important is that the courts did not confront the president each and every time it could, but it put things much more in a more strategic way because the costs of the court confronting the president on every occasion might have been too high and alienate some of the president's support base, right? And the court would create more enemies than it could afford to. So something the court did was that it took many decisions that enabled other institutions such as Congress, but also the governors and the opposition itself to compete against the president and for these actors to themselves impose costs on the president who was trying to take out and to expand the executive powers.
Even something that the courts did, and this is especially about the electoral courts, that it's also important, like even on election day, it issued decisions, right, that in the end were important for the survival of democracy in Brazil. And this includes the decision by the electoral courts to end the threat to arrest the head of the Brazilian Federal Highway Police, right, whose forces were preventing people from voting in Lula's strongholds during the runoff of the presidential elections, right? So even on that day, it took important decisions. But also afterwards, in the first months after Bolsonaro was out of power, the electoral courts also took a decision to make Bolsonaro ineligible for competing in subsequent elections for his abuse of office while trying to delegitimise Brazil's voting system before or things that he did right before the elections. And the courts were also important for overseeing investigations by the Brazil's federal police that uncovered the evidence for the plans that Luciano described before, right? And this included the different minutes of the state of emergency and documents, cell phones and computers and documents that prove the extensive level of communications and planning networks among Bolsonaro's inner circle that were going on after Bolsonaro had lost the election.
So this is something a little bit more comprehensive, right? So, but we are not arguing that the courts did it by themselves, right? So it had many allies and ultimately it was that the voters who defeated Bolsonaro, right? And this was the, his electoral defeat was the result of a carefully crafted political alliances that helped to bring democratic forces together, but also had the necessary support for the courts also to take later decisions that in the end led to the conviction of Bolsonaro.
00:12:50 Licia Cianetti
Yeah, and you make it very clear in your article, you're not arguing that courts can sort democracy out, but also you showed that they were quite decisive in the Brazilian case and that this is not common. So why were the courts so decisive in their action and why were they successful? Right? Because I imagine people reading this from other contexts would think, okay, what was special about the courts in Brazil that made them so well positioned to actually push back and then convict?
00:13:21 Luciano Da Ros
To complement what Manoel was saying, to some extent, there's this strategy of empowering others, the enabling strategy. There's also this strategy of constraining some, but not all of Bolsonaro's most authoritarian measures, if you will. And a lot of this has to do with the several decisions that the courts took, right? There is something which is important here. The top two courts that we examined, which is the Supreme Court and the Superior Electoral Court, these two courts took a lot of decisions and not all Supreme Courts do that, right? The first thing to notice here, then answering your question, Licia, is to notice comparatively that the Brazilian high courts that are covered in our article, they have quite broad powers, actually, right? So they're unusual, so to speak, right, in a comparative perspective. So the Brazilian Supreme Court has a very vast jurisdiction, which includes more concrete, that is cases that get to the court to appeal, and abstract judicial review cases that get to the court directly. So there's a petitioner that can essentially jump the entire judiciary to ask something from the Supreme Court. The court's docket is actually quite immense. It decides something like dozens of thousands of cases every year, right?
So in some years it reaches like something like a hundred thousand cases. Most of these cases are decided in a very fragmented way, so to speak. They're decided by injunctions issued by a single justice. So individual justices have a lot of power, not only the full court, so to speak. And perhaps one of the most important thing is that the court, in addition to all these powers, the Supreme Court, it has a very broad jurisdiction over criminal proceedings involving federal politicians, which involves both congressmen, cabinet members, and various others, right? It both oversees investigations pertaining to these officials. And in specifically, in this case, there is kind of this innovation, if you will. In March, 2019, the Supreme Court self-initiated its own criminal inquiry, essentially to protect itself, claiming that some crimes had been convicted against the honor of some of its justices. And then it self-initiated one inquiry that it's still pending, right?
So it's almost a seven-year, actually, it's now a seven-year old pending criminal inquiry. And through this inquiry, they, well, they issued subpoenas, they arrested people, Bolsonaro supporters, they placed Bolsonaro under investigation while he was still the sitting president, which was a very bold move, to put it very mildly, right? So, and at the same time, there is the electoral courts, which oversee elections and electoral disputes, of course, but also issue norms banning certain types of coalitions or certain types of usage of social media, which is very important for how the electoral game is played. So both courts have very broad powers. And also, and this is kind of an unusual thing of the Brazilian system, is the fact that the members of these two courts intersect. So the Brazilian Supreme Court has 11 justices and the Superior Electoral Court has seven members. Three of these seven members are Supreme Court justices. They are members from the Supreme Court that sit on a two-year basis, which can be further renewed for an initial two years.
And one of these Supreme Court justices is necessarily the president of the electoral court. So to some extent, the electoral courts are an extension of the Supreme Court themselves. So there's a lot of coordination between the two, right? This has been the case for decades, way before Bolsonaro was a president. So this is kind of one of the reasons why I think the courts spearheaded, right, the resistance against Bolsonaro's moves. They had broad powers. They had they had the capacity to decide very quickly because they decide not necessarily as a full court, but at times an individual justice issues a decision that's binding for the entire country and so on and so forth. A lot of it has to do with institutional design, of course, but at the same time, it has to do with how the court used creatively, so to speak, right, its own powers, especially in criminal proceedings.
00:17:53 Licia Cianetti
Yeah, and Manoel, maybe expanding on that, like this already gives us a sense of maybe why this happened in Brazil and it doesn't happen that often. I think one thing that was quite nice about your article is how you put the Brazilian case in context in terms of giving a little bit of an idea of how rare this is. So maybe that would be useful for our listeners to know how rare is this that has happened.
00:18:16 Manoel Gehrke
Yes, so we do two things, right? In the article, we look back at Brazil's history, which has many cases of attempted self-coups and coups of different sorts, and usually they did not result, right, and did not result in the conviction of the leaders. And in many ways, there were subsequent amnesties or other decisions that invalidated so that people were not held accountable, trying to subvert democracy or not held accountable, right, in Brazil. But we also look across the world, right? And we see since the 1940s, when did different coup leaders were actually charged and convicted for coups or coup attendance. And we found that before Bolsonaro, there were nine former heads of government who have been convicted for a coup or attempted coup d'etat. Bolsonaro was the 10th.
But something importantly that since Bolsonaro's conviction, there also have been two other convictions. So both Castillo in Peru was convicted for attempting to do something quite similar to Bolsonaro, and the former president of South Korea, Yoon, was also convicted by the courts in South Korea. So it's not very often that presidents get convicted for attempting something like that. And one reason is that when these attempt to succeed, they are the ones who hold power. So it's very unlikely when they are in power that the courts will actually, the prosecutors will move these cases forward and the courts would actually decide on a decision to convict. But we have seen across the world also courts taking decisive action against political leaders.
And our research is also pointing out something that seems to be an emerging trend, which is the courts having the power to punish former leaders for attempting to do this and resisting that. And another, going back to the reasons why these efforts to punish leaders often fail, right, is that there are usually some kind of political agreements, right? Or different types of amnesties with the argument of more political stability or for something else, right? And in the end, the courts, the judicial cases, which is something difficult to prove, right? It's difficult to have evidence on leaders trying to undermine democracy and the different plans. And often the armed forces are involved, so it's always something sensitive. So this is another important reason why we haven't seen more of these cases over time, right, since the 1940s. But it seems that there is something important. And this is why we try to highlight the importance of this phenomenon and explain the reasons why specifically in Brazil, but also try to map when this has happened before and including in very recent cases.
00:21:08 Licia Cianetti
Yes, thank you. So one question I had lingering in my mind as I read your article was whether you think that Brazil, or like the story that Brazil presented of judicial activism in a way, presents a sort of recipe for saving democracy from authoritarian inclined elected leaders, or at least lessons, if not recipe. And I'm particularly interested in how you see the role of judicial activism, because that seems to me to be a sort of double-edged sword, right, for democracy. On the one hand, courts have often proven, as in the Brazilian case, to be an effective guardrail to stop or really slow down executive aggrandisement and power grabs by elected leaders. On the other hand, however, courts could go too far, get too involved in matters that are considered, they're considered the remit of the democratic electoral realm rather than the judicial realm, and therefore then undermine democracy and their own legitimacy as impartial custodians of the law. So how do you think this dilemma can be squared? Was it squared in the Brazilian case? Are there lessons in terms of where the right balance is?
00:22:18 Luciano Da Ros
The first thing, as much as some may be the willing to replicate this experience in other countries, right? Placing whoever they think is their authoritarian that needs to be brought to justice, right? The first thing is to realise some of the things that I said in my previous answer. A lot of this is very contextual. Some of this is even coincidental. So a lot is contextual in the sense that it pertains to how Brazilian political institutions work, how the Brazilian Supreme Court and the Superior Electoral Court intertwine and have broad powers, but also this has to do with how all this interacts with Brazil's multi-party presidentialism, which provides a foundation for much of what happened that simply cannot be transplanted to other countries. So the broad jurisdiction of the courts and so on and so forth. A lot of this is just a coincidence, as I said.
So as I said, some of the Supreme Court justices also take seat in the electoral courts. And it happened, really, it happened due to a seniority rule that the same justice who was in charge of the self-initiated criminal inquiries by the Supreme Court, it was the same individual who took the presidency of the electoral court in 2022 to oversee the presidential elections that eventually got Bolsonaro defeated. So there is this immense coordination because it was the same individual across the two institutions. It was just a coincidence, really, not a coincidence that we had this rule, but a coincidence that this individual was the same falling into his lap, so to speak, the presidency of the court alongside being the rapporteur of the criminal cases. At the same time, of course, you can think of lessons. Let's put it this way, not a recipe, but some broad lessons, broad strokes.
The first thing is, if courts are willing to act, maybe they shouldn't wait too long. So they cannot wait for an autocrat to be out of power to act, to do something against. And as we said, they cannot take action against every single measure that an authoritarian president or leader may attempt but they have to pick wisely. And this is highly contextual as well, right? So not against all their measures, but against some of their most crucial measures, especially those that point towards executive aggrandisement, like throw manipulation, and measures that may reach a certain threshold that may be hard to reverse later on down the road. And the second thing is that courts, of course, cannot do this all by themselves, just like Manoel said.
It would be very naive to assume that the courts could stop autocratisation by themselves. So this means, on the one hand, that courts have one role to play alongside other actors. But at the same time, it suggests, and this is kind of one thing that we like to highlight a lot about the Brazilian case, is that the courts realise that that they could not face Bolsonaro just by themselves. And one of the things that they decided, possibly deliberately, to do was to empower other actors, so to speak, to diffuse power away from the presidency without directly confronting the president. So they need the support from other actors to take action on the one hand, but at the same time, they can empower other actors to do so, right?
It's something like, I don't know, like a virtuous cycle of sorts, right? As for the more normative question, this balance of judicial activism and stopping or contributing to stop backsliding, I really have no intention to answer that. A legal scholar perhaps could do, not as a political scientist that I am, right? This is kind of the how far courts should, can perhaps go to protect democracy and themselves. And how can you really, right, differentiate between the two, defending the courts and defending themselves and defending democracy in a broader way. So one of the things that this granted the courts enormous visibility and following this visibility is something like the situation we're currently in right now.
So the court becomes a target even after Bolsonaro is out of office, right? The court becomes a target because everyone knows the names of the Supreme Court justices. Everyone knows what they did, what they didn't do, and all the newspapers and all the media and social media pays a lot of attention. There's a lot of scrutiny to whatever the courts do. And this is not perhaps the best environment, not normatively, but now descriptively, not the best environment where courts operate, right? They tend to be discrete, right? So maybe in the courts, in the justice's mind, there was no other option, but it also incurred in some costs for the courts as well, right?
00:27:28 Licia Cianetti
I wonder whether, Manoel, you wanted to add something, because also another thing that this article reminded me was some other work of yours that I read in the past about corruption charges and how they can backfire. And so I guess what Luciano was saying is, that ways in which this is backfiring or could backfire.
00:27:44 Manoel Gehrke
Yeah, there are many trade-offs that the courts engage by doing, like by taking these very consequential decisions, right? So you're deciding to convict a former president. You have to expect that. And there will be a lot of questions about legitimacy and something. So there were important also attempts of amnesty for Bolsonaro in Congress already, right, that so far have stalled, but it's still possible, right? So there are some pushbacks towards the court's decisions that have been taking place in Brazil. But something important is that Brazil will have not only presidential elections, but also elections to elect two thirds of the Senate this year, and the Senate decides who will be appointed. It gives the approval on the presidential nominees for whom will be chosen to serve in the Supreme Court, but also they decide possible impeachment charges against justice. So this is something that that will be quite consequential in terms of possible pushbacks to the court's decisions. It is it will be a central topic in the campaign for many Senate races across the country. So this is something that that may go along the lines of a potential pushbacks in terms of the courts of the court's decisions and something.
Additionally, the two presidential, two candidates for president, the two front runners are the current president, Lula, and Bolsonaro's son, whose name is Flavio Bolsonaro. So all of the things that we've been talking about here will be in many ways on the ballot this year as well. So a lot of questions about the court's actions and the court's role, but also the court's ability to, the fact that the court is deciding on corruption cases, including the decision to overrule a former decision to convict another former president, right? In this case, the current president, Lula, that was also something important in the game that we have been describing and discussing here.
00:29:56 Licia Cianetti
Yes, we already started on the future. I know we're coming up to time, but I wanted to push a little bit more about the future. Now, we don't predict the future, and so I don't expect you to do so. But I was thinking about knowing what you know and of course following what is happening and what has been happening in the last few years in Brazil. What do you think are the prospects for democracy in Brazil? What kind of scenarios are we likely to see? And also something that you mentioned briefly, but I think is quite relevant, this context is the role of the United States, right, this outside's role in the continent in general, but also their interest in potentially meddling, right, and pushing in favor of Bolsonaro, the Bolsonaro family or dynasty. So is there any scenarios that people should be looking at? You already mentioned the role of the upcoming elections, but scenarios that seem more plausible for the coming future for Brazil.
00:30:56 Luciano Da Ros
Let me start by the US issue. So it's very different. 2026 is very different from 2022. And this has to do a lot with the US administration, right? So back in 2022, when Lula was declared the winner by the electoral courts, the United States government weakly recognized him. And this was very decisive in many ways. I'm not sure if the administration was different back in 2022, that if the same recognition would have been so quick. And given this fact, I'm a recognition by the current US administration may or may not come as quickly depending on electoral results this year. Right. Let's put it this way. So I don't know, it displays a lot in the hands of the legitimacy and the willingness of other actors to to accept the result. So an important actor that recognised the electoral conceded in many ways and recognised electoral results back in 2022 was the sitting president of the Chamber of the Chamber of Deputies. If he's not that certain, perhaps a new president of the Chamber of Deputies, if he's not as certain that the United States administration will recognise as quickly this or that winner, maybe he will be unwilling to recognise that same result as quickly as he did back in 2022.
So the US position and whoever wins the election may be decisive not only in terms of the winner and the loser accepting the results, but in terms of other actors inside the country accepting the results. And one important thing is that the court and a lot of these issues that we just talked will be on the ballot for sure. A lot depends on who wins. Imagine a situation where Flavio Bolsonaro is the president, and in his first day in office, he issues a presidential pardon for his father. So are the courts going to nullify this pardon? Are they going to act quicker, perhaps, and try to avoid that scenario by placing Bolsonaro in house arrest before, I don't maybe, I don't know exactly, but the courts have been very attentive to the political manoeuvring, so to speak, and they manoeuver themselves. So they anticipate a lot of the actions.
And I think the court now has the incentive to keep Bolsonaro in jail as long as they wish, because they have this instrument, this concession to give, even freeing him from jail and sending him to house arrest and so on and so forth. This is a power they hold. They do not have the incentives now, at least as I can see, to let Bolsonaro free right now. So this is something they, this is a chipping coin, perhaps, right, they have to, to play with, a bargaining tool, so to speak. They have to play with possibly by the end of 2026 or the beginning of 27 and so on and so forth. And another issue, right? The court is currently in the middle, perhaps of its own worst scandal in history. Two of its justices have been caught in a corruption scandal, essentially. And so the legitimacy of the courts is terrible at this point. So the court will be on the ballot, regardless of the fact that the scandal has nothing to do with Bolsonaro, but affected the court's credibility. And maybe it's the proof that some were willing to say, as you see, the court is also corrupt. That's why they convicted Bolsonaro, right? Maybe some people now can say that out loud.
00:34:29 Licia Cianetti
Manoel, did you want to add about possible future scenarios?
00:34:34 Manoel Gehrke
I think Luciano covered pretty much what's going on and gave a very good overview of the role of the courts and the current status of these complex. It's a complex world, but this relationship between the courts and the elected branches and the courts and the legitimacy of the courts is something that has become quite central to Brazilian politics.
00:34:59 Licia Cianetti
Yes, so thank you both. Unfortunately, this is all we have time for today. So thank you, Luciano and Manoel, for joining me in this episode of the People Power Politics podcast. And thanks, as always, to our listeners. And I hope to see you both soon and read more about Brazil or anything you're working about now.
00:35:16 Luciano Da Ros
Thank you very much, Lucia.
00:35:18 Manoel Gehrke
Thanks, Lucia.
00:35:20 Outro Jingle
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